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RESPONSE OF LISA WILSON-FOLEY AND
LISA WILSON:-FOLEY FOR CONGRESS COMMITTEE

On January 20, 2012, the Federal Election Commission (FEC) received a Complaint |

tfrom Sean Murphy (Complaint), which purports to allege that certain actions by Lisa |

Wilson-Foley (LWF) and the Lisa Wilsnn-Foley for Congress Cemmittee (Commitiee) '

{|"are potentially violating federal election laws". The Complaint purports to allege: (1) |

that certain television advertising which ran in Connecticut for a company known as |
Apple Rehabilitation (Apple), which advertising included the likeliness and voice of Lisa |

'Wilson-Foley, who is a candidate for Federal Office in Connecticut 5" Congressional |

District, was a prohibited contribution from Apple to the Lisa Wilsan-Foley for Congress
Committee; (2) that Lisa Wilson-Foley used her Committee’s Facebook page: (rather |.
than her personal Facebook page) to post a comment to. AllStar Therapy's employees,

clients, patients and families. AliStar Therapy, h the Complaint; is atleged to be owned |
by LWF; (3) that on tha AllStar Therapy Facebook page, AllStar Therapy posted thet |

“Owner Lisa Wnlennt-FFoIe*y will join Janet Peckinpaugh on the Mary Jories Show

tomorrow at 10:30 am”; and (4) that Blue Fox Run Golf Gouree asked, on its- Facebook |
' page, for its “friends” to “like” the Committee's Faceébook page.

The Lisa Wiison-Foley for Congress sommitteo was formed on April 5, 2011, and the |

| FEC Form 1 was received by tbe Federal Election Commissian (FEC) on April 7, 2011. .|

(Exhibit A, FEC Form 1 Statement of Organization for the Lisa Wilson-Foley for |.

Congress Committee).

1. ANY TELEVISION ADVERTIGTING PRODUCED AND AIRED BY APPLE ff-
REHABILIATION WHICH ADVERSTISING IS SOLEY DESIGNED TO |
PROMOTE THE BUSINESS OF APPLE REHABILATION DOES NOT
VIOLATE ANY PROVISION OF THE FEDERAL ELECTION LAW. |

The portion of the television ad referenced in the Complaint, which contains LWF

|voice and likeness, was produced on ot about January 27, 2011 (Exhibit B, Affidavit of -
| Jariet Peckinpaugh, of Peckinpaugh Media), prior to LWF becoming a candidate in |
| April, 2011, The advertising time was booked both prior to and aftef LWF becoming a .

candidate for Federal office. (Exhibit C, Affidavit of Kevin Bauer). The advertisement in |

||question is on edvertisamart for Apple Rehabiitation’s facilities, which are locatetl
{|thraughout the stata of Connecticut. '
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The gist of the Complaint, in regards to the First issue, is that Apple; by. virtue of |
| paying to produoe the advertisemant. and paying for the advemsmg tine. -an: certain |
|television channels which ran on certain cable televisiori systems in Connecticut, was |
|[an improper contribiition to tie Committee frow & busitiass entity. The ‘Comnplaint relies. |
‘upon 11 C.F.R. §§114.1(a> & 114.2. "

Section 114.1(a) states:

For purposes. of part 114 and section 12(h) of the Public Utility Holding
Company-Act (15 U.S.C. 791(h))

(1) The terms conttibution and expenditure shall include any direct or
indirect payment, distribution, loan, advance, deposit, or gift of money,
or any services, ar anything of Value (except a Ioan of money by a State
bank, a federally chartered depository institution (including a national
bank) or a depositery institution whose deposits and :accounts are
insured by the Federal Deposit Insurance Corporation or the National
Credit Union Administratlon, if such loan is made In accordance with 11
CFR 100= 82(a) through () to any candldate polltlcal party or
electmn te any of the off 10€S naferred to in 11 CFR 114 2 (a) e (b) as
applicable.

Section 114.2 sets for the prohibition on contributians from corporations
and labor unions. Subsection (2) of §114.2 sets forth the specific types of
expenditures that a corporation or labor union is prohibited from making.
Subdivision (ii) states that a corporation or labor union shall not make an
" expenditure, “outside thé restricted class that ex 'réss‘l""_advoéét'es-ﬁth'e} election oF
defeat of one or more clearly ideritified cardidate(s) or the candidates of a
| clearly identified political party”. (Emphasis added).

First, and most impertantly, there is nothing in the ndvertisement whioh
expressly, or even implicitly, advocates for the election tir dafeat of any candidate
for any office or of any political party. This fact, in and of itself, defeats thé first

' allegation of the Complaint, and on this fact alone, the Complaint should bé
dismissed.

There are, however, other reasons that would requite that the first issue
|| raised in the Cortiplaint be dismlssed.
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Subsection (3) of §114.2 states that “corporations ‘ard labor orgamzatlons
are prohibited from making payments fer an eléctioneeriniy. comimunication to
those outside the reetricted. class uniess permissible under 11 CFR 114:10 or

| 114.15." (emphasis edded).

11 C.F.R, §100.29(a) defines “electioneering communication” to mean, any

broadcast, cable or satellite communication thait

(1) Refers ta a clearly identified candidate for Federal
office; (2) Is publicly distributed within 60 days before a
general elecffon for the affica songht by the. candidate; or
within 30 days before a primary or preference glection, or a
converition or eaucus of & polifical party that has authonty
to nominate a candidate, for the office sought by the
candidate, and the candidate referenced i$ seeking the
nomination of that political party, and (3) Is targeted to the
relevarit électorate, in the case of a candidate for Senate or
the House of Representatlves

In the instant matter, the television advertisement which is the subject of this
complaint, was produced in January, 2011, some three month priot to: Lisa
Wilson-Foley announcing (and submitting the appfopriate Statement of
Organizatien with the fFieC) that she was a candidate for the Rapublican
nomiination for tha U.S. House of Representatives in the 5" Congressmnal

- =Dlstrn::t of Connectlcut The advertlsament alred at vanous tlmes on varlous

COnnectlcut including on cable franchlse systems thiat have a customer base
both within and outside of the 5™ Congressional District. The advertisement

| included. video footage :ane audic tracks of Lisa Wilson-Foley, as well as other
| individuals, and her nams appedared on the screen.

It in undiiputed that the advertisement contains no refecence 1a any election,
any party, or any office. Nor doas the advertisement contain any reference to the
election, defeat or support of any-candidate or polltlcal party. The advertisement
is simply an advertisement advertising the services of a health care organization
with multiple locations in the state of Connecticut.
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Although the advertisement ran on cable systems whlch have subscribers. in

| the 5 Congressional District (as well as outside the 5" Congressional District),
| ‘with the limitea number of cable systems and. even more limited channels that it
| ran on, itis clear that the ad was aot targeted te the reievint electorate in the 5™
= Congresslon.nl Diatrict,

Even if the Commission were to determine that the ad. was, in fact, targeted to

| the- relevant electorate in the 5™ Congressional District, the ad did rot run within
| thirty (30) days of the Republican Nominating Convention;, which;, is scheduled

for May 18, 2012. Nor did it rur within 30. days of the primary, scheduled in

| Connecticut for August 14, 2012, or within 60. days of the general election: to be

held on November 6, 2012. As such, the advartisement, which is the. subject of

| this Complaiat, deps not meet the definition af'an electioneering communioation,

as it was not puhlicly distributed to the relevant eleetorate within the: tinie periad
prohibited by 11 C.F.R. §100.28(a)(2). Ner daes the advertisement axprensly
advocate the elaction or defeat f-a slearly identified candidate or the nandidates

|| of a political party. 11 C.F.R. §114.2(b)(2)(ii). See also Advisory Opinion 2004-
33.

Since this advertisement does not meet the déefinition of an electioheering
comriunication, it cannot be consider as such, and again, the Complaint fsils. to
articulate a valid claim of a violation of the Federal Election Laws.

In addition, this this adverfisament cannot be construed as @ “Covrdinated
Commurjcation”. Pursuant to 11 C.F.R. § 109.21(a) that @ coordinated
communication is:

A cammumication is coontinatied with a candidate, an authorized

cammidtee, a palitical party comrmittee, or an agent of any of tha
foragoing when the communication;

(1) Is paid for, in whole: or in_part, by a poerson other than that
candidate, authorized committee, or political party. committee;

(2) Satisfies at least one of the cantent standards in paragraph
(c) of this section; and

(3) Satisfies at least one of the conduct standards in paragraph.
(d) of this section.

11 C.F.R. § 109.21(c), which is comprised of 5 subparagraphs, sets

{forth the content standards to be applied to the determination of whéther a

communication is coordinated with a candidate, committee, political committee:
or agent.
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(1) If the communication is an “‘electioneering communication”, as. set
forth in 11 C.F.R. 100.29, it would meet the oortent standard.

As shown above, the advertisement, which is the subject of the
complaint, does not mest the requirements of an electioneering
communication as set forth in 11 C.F.R. §100.29(a). Therefore the
provisions of subparagraph (1) are not met.

(2) A communication that distributes, disseminates or redistributes
campaign materials prepared by the: candidate or'the committee.

This advertisentent vias, as Btated in the Affidavit of Janet
Peckinpaugh, (Exhibit B) prepared and paid fer by Apple
Rehabititation. Mathing in thé communicatien wae prepared by the
LFW or the Cemmittee. The provisions of subparagraph (2) are. not
met.

(3) A communication that expressly advocates the election or defeat of
a clearly identified candidate for federal office.

This advertisement discusses a private busihese and never
mentions the elaction or advocates that any candidate should be
elected or deféated in any election. Nowhere in the advertisement
does LWF state that she is n eandidate for any office, nar doee the
advertisement identify hsr as a candidate. Newhere in the
advertisement is any other candidate mentioned or is there any
reference to the election qr defeat: of any candidate for federal office.
The provisions of subparagraph (3) are not met;

(4) () A communication thrat refers to a clearly identified House or
Senate cendidate and Is distributed or disseminated in the
candillate’s juriadiation 90 days pr less prior te tlie candidate’s
nominating convention (May 18, 2012) primary election (August 14,
2012) or ganeral electian (Navember 6, 2012).
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There is no mention of any candidate: for the House or Senate nor
was the advertisement distributed or disseminated in the 5
Congressnenal District within PO days of any election ar herainating
convention.! (Bee: Exhibit C of Kevin Bauer, setting. farth: the dates:
the advertisements were aired). The reguirements of subdivisien (i)
are rot met.

(i) Only applies to Presidential and Vice-Presidential candidates,
and as such is not applicable to- this matter.

(iii) The communication refers to a political party, not to a candidate,
and is publicly disseninated in jurisdiction; where one or more
candidates of that political party will: ba an the: baliot:

As stateri and showa previgusly, the: advertisement in question does
not reference any political party, and therefore, does. not meet the
requiremeits of subdivision (jii) of this subparagraph.

(iv) Requires that the communication reference both a political party
and a candidate for office.

Although the advertisements In question were paid for by Apple

| Healthcare, Inc. the ddvertisetnents. do not meet the requirements of
|| Paragraph (c) of 11 C.F.R. § 109.21, as the does not reference a political party

or any candidate for political o.fﬁce'. as. such, it i not a coordinated
communication.

(5) A public communication which is the functional equivalent of express
advocacy, which is defined to mean that the conmimunication “is
susceptible of no other reasonable interpretation other than an
appeal to vote for or against a clearly identified federal candidate®.

The: advertisement is for the health oare servicea of health eare

provider, with no mention or inference of any. politisal, elaation, candidacy, er

advocacy for a party and/or candidate. The only: reasonable: interpretation that

||can be made is that the advertlsement is dlscusslng the quallty of care

: appllcable

| ‘ The 90“‘ day prior to the May 18,2012 Connecticut Republican Stite Conventioti where the Republican paity will |
| nominate a candidate for the. 5" Congressjonal District February 17, 2012. :

6
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Since the advertisement in question does not meet the content

| standards set forth In 11 C.F.R. 100. 29(c), the advertisement cannot be a
{ coordinated cornmunication between Lisa Wilson-Foley, as a candidate for

Federal office, Liea Wilson-Foley for Congress Commiitee and Apple.

Finally, as this advertisement is clearly an adveértisement designed to
advertise arid market an ongoing: busingss ventdre, ef which LWF is

'-assoc|ated the provisions of 11 C.F.R. 100.29(i) are controlling.

11 C.F.R. 100.29() provides a “safe harbor for commercial

[transactions”. This provision states. that a communication in which. & federal
‘candidate is clearly ideritified only in their capéacity as the- owner or operator of
a business venture that existed prior to the owner or operator's candidacy: is
| nof a coordinated comraunication with respect to. the candidate so.long as:

(1) The medium, timing, content, and geographic distribution of the public
communication are consistent with public communications riade prior
to the nardidaoy; and

(2) The public cammunication does not promote, support, attack, or
oppose that candidate or another candidate: who seeks the same
office as that candidate.

Again, as has been stated and shown numerous times above; the
advertisement in question was proriuced prior to LWF becoming a candidate for:

federal office. The advertisement was publlcly aired prior to LWF becoming a

candidate for Federal office and wae: aired in various  geographic areas both
within dnd outside of the 5t Congresaional District. In addition, the
advertisement in question is gimilar with other braadcast advertising that was
prodused and aired by Apple prior ta this advertisement being produced and

-aired. Further, other advertisements produced by Apple aired in similar mannera
and in the same or similar geographic areas of Coringcticut.

Finally, the advertisement doas not, in any way, pramote LWF's

‘candidacy or her Gammittoe. It does not advocate, oppose; attack or suppart.
-any other candidate who is. also seeking Federal office, nor does it advocate for

or against any political party.

requirements as set forth in 11 C.F. R 100. 29(c)_ and because the advertisement

|is purely a commercial venture, prornoting a private, commercial businass. that

LWF is associated with, as allowed in 11 C.F.R. 100.29(i), the advertisement is
not a coordinate communication.

As has bean shown, the advertisement is not an eleotipneering
communication by Apple, nor is it a coardinated communication between LWF
and/or the Commitice and Apple Further, the advertisement meets the
requnrement of the safe harbor provision set forth in 11 C.F.R.100, 29(i), in that it
is purely a commercial transaction involving a business entity of which LWF is
associated with.
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Based on the foregoing, that part of the Complaint which purports to.
allege that Apple made a contribution to. the. Lisa Wilson-Foley for Congress
Committea er to Lisa Wilson-Faley as a candidate for Federal office, or that

||LWF and/ar the Committee’ accepted m contribution frorm Apple is completely
unfounded and should be dismigsed.

2. ANY ALLEGATION THAT THE USE OF FACEBOOK BY ANY
ENTITY, INCLUDING LISA WILSON-FOLEY, IS A VIOLATION OF
THE FEDERAL ELECTION LAWS IS COMPLETELY MISPLACED.

The second matter in the Complaint. is an allegation that “ Allstar Therapy, a |
company owned by Lisa Wilson-Foley had posted on its Facebook account:
1. Lisa Wilson-Foley (using her candidate Facebook account, as opposed to her

personal Lisa Foley) posted “Wlshlhg all the Alistar employees, clients,
patients and families a safe and wonderful New Year!”

First, and forempst, 11 C.F.R.§100.26 specifically axempts communications ovor

|the internet, uni¥ess the communication requires the payment of a fee on another }
:|| person’s website.

1|In this case, all messages posted by any entity on Facebook are done so without the

payment of a fee by the posting entity. As such, any allegations raised in the: Complaint, |
that purport fo allege an improper contribution because -of a postirig .on Facebook is . 5

| considered and exampt communicatien and therefore is permissible.

It must be further noted that the Complaint misstates: the facts. The posting on fj
the Alistar Therapy Facebook aaccuat was postad by Liea Wilson-Féley using her |
persanal Facebook account. 1

A review of bath LWF and the Committiee’s Facebaok pages, show that on
December 28, 2011 LWF, using her personal Facebook account, posted on the AllStar |
Therapy page, the above stated post. There is no posting from the Committee’s

{ Facebook page.

The allegation is factually untrue, and as such, must be dismissed.

The Complaint also purports fo allege that AliStar Therapy and the Committee
engaged in improper activity when AllStar Therapy posted on its Facebook: account.that |

{|its. owner, Lisa Wilson-Foley would be appearing on a radio show in Connecticut. The |
| posting does not identify LWF as a candidete for office, in fact it identifics her as the :
|owner of AllStar Therapy. The post does not have political connotation. and, most |
{importantly, it does not advocate the suppért or opposition to any candidate or political |

party. Farther, as set forth in Exhibit B. (Affidavit of Janet Peckinpaugh), there: wag no §

| political discusslen by LWF during the radio broaddast.
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The post, which had no cost to produce, and is free to post, is merely a statement

from a business entity that is owner would be appearing on a radio show the following :
day, a radio show that has all types of guests, including businesé owners and
||.community leaéers. =

There is nothing in the post to in any way suggest that there was -a coordinated

[activity between Allstar and the Committee for the: purpose of dissemiinating a political :
message or to show supp6it or opposition to a ¢candidate or political party.,

The final allegatien seems to imply that Blue Fox Run Goelf Course (Blue Fox), by .

|posting on its Facebook page to “like” Lisa Wilsoen-Foley for Congress, provide a |
| contribution or made an experiditure on behalf of LWF and/or the Committee.

Again 11 C.F.R.§100.26 is controlling.
Any post made by Blue Fox Run Golf Course on its free Facebook page, is not |

|| considered a public communication as there was no cost incurred by Blue Fox to post |
the “like” comment on its own Facebook page. :

Finally, even though LWF is asseciatéd with Blue Fox, posting “Like” Lisa Wilsan-
Foley for Congress on the Hiue Fox Facdbook page is not a coordinated communication. }

|| as the requirement set forth in 11 C.F.R. §109.21(a) requires, among other things, that |

the communication be “paid for” by a party other than the candidate, committee or |
political party. A communication which requires no payment, which is free, by definition, |

cannot be a ceotrdinated .aemmunication.

Therefore, the posting by Blue Fox Run Golf Course on its Facebook page, asking It
Facebook ‘friends” to ‘“like” Lisa Wilson-Foley for Corgress, is not a coordinated |
communication, nor is it an electioneering communication nor is it a public |

| communication and as such is not a contribution or expenditure by Biue Fox Run Golf |
‘Course and is not prohibited. i

The Complaint fails to allega any act by any enfity, including Lisa Wilson-Foley as &: |
Candidate for Federal Office or the Lisa Wilson-Foley for Cangress Committee, which |
violates any provision of the Federal Election laws. Therefore, the all of the allegatioris |
in the Complaint of Sean Murphy should be DISMISSED.

R" pectfully_suhmltted
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